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Supreme Court

• Due process 

• Laws must be 

applied fairly and 

equally to all 

people

• Especially to a 

citizen accused of 

a crime.



Constitutional Basis
• Due Process - clearly stated in 5th and 14th

Amendments 

• Both declare the government shall not 

deprive any person of “life, liberty, or

property, without due process of law ….”

• 5th Amendment protects people from Federal

abuses of civil liberties.

• 14th Amendment protects people from State

and Local abuses of civil liberties



Types of Due Process

• Procedural Due Process

– Methods by which laws are carried out

– New Jersey v. T.L.O. (1985)
• School officials do not need warrants or probable 

cause to search students or their property. Reasonable 
grounds (Reasonable Suspicion) to believe that a 
search will prove that a student has broken school 
rules.  School is a “special place” where rules must be 
enforced to keep order.

• Substantive Due Process

– Reasonableness of the laws themselves



Immigration and 

Citizenship

Government 12

Short History of Immigration to US Video 3:45

https://www.youtube.com/watch?v=Fe79i1mu-mc


Citizenship of US
Section 1 of 14th Amendment defines citizenship 

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction 

thereof, are citizens of the United States and of the state wherein they reside. No state shall make 

or enforce any law which shall abridge the privileges or immunities of citizens of the United States; 

nor shall any state deprive any person of life, liberty, or property, without due process of law; nor 

deny to any person within its jurisdiction the equal protection of the laws. 



Dred Scott v. Sandford (1857)

• The 14th Amendment in 1868 
took the control of 
determining citizenship from 
states and made it a federal
procedure

• Dred Scott was a slave who 
had lived in free states.  

• He sued for his freedom in 
Missouri.  

• Supreme Court decided that 
without a federal definition of 
citizenship, Scott was not a 
citizen but property.



3 Ways to become an American 

Citizen

• 1- Almost all born in the US are citizens –

Not                                 kids

• 2- Born to US citizen traveling abroad gets 

automatic citizenship

• 3- Process of Naturalization – must be

foreign diplomats

18; read, write, and speak English; lived 

in US for 5 continuous years, (3 years if 

married)



• Hearing before Immigration and Naturalization 

Service INS – character, history

• Swear Oath of Allegiance to the laws and 

Constitution



3 Ways to Lose American 

Citizenship

• 1- Expatriation – give it up to live in 

another country

• 2- Punishment for Federal crime (treason)

• 3- Result of fraud during the naturalization 

process.

• Can get Dual citizenship through birth or 

naturalization



Immigrants
• 250,000 a year become naturalized citizens

• Quotas on certain immigrants from certain countries.

• 1990 Immigration Act governs the admission of 

aliens today, no quotas but 675,000 ceiling

• As of 2015 census data, 43.2 million legal/illegal in 

the U.S.

• 19.8 million naturalized

– 2016 - 971,242 immigrants applied for naturalization

• 11.9 million lawful permanent

residents

• 2.1 million lawful temporary

• 11 million unlawful



Rights of Immigrants

• Entitled to many constitutional rights

– No vote

– Hold public office

– Deported

• 1986 – New law – crime to hire an illegal alien

• 1996 – 5 million illegal aliens living in the US

• 1996 – Illegal Restrictions Act 

– Increased Border Patrol, simplified deportation, increased 

penalties,  Can’t qualify for SSN and public housing.  

Checks for welfare benefits.





5 different legal classifications

• Resident Alien – Enter US with intention of 
making permanent residence

• Non-Resident Alien – Visit for short period of 
time

• Enemy Aliens – At war with the US

• Illegal Aliens – illegally entered US without a 
passport, visa, or entry permit.

• Refugees – Fled own nation to avoid 
persecution or hardship.  Limit to 50,000 per 
year

• 1990 – 1995 – over 700,000 came in as 
refugees.





Rights of the 

Accused
Government 12



Rights of Persons Accused of 

Crimes

• The Constitution 

and the 4th, 5th, 

6th, and 8th 

Amendments 

provide these rights



Provisions in the Constitution

Writ of Habeas Corpus

Literally means “you shall have the 

body”

A court order that requires a judge to 

evaluate whether there is sufficient 

cause for keeping a person in jail.



Ex Post Facto Laws
• Literally means “after the fact”

• A law, prohibited by the Constitution, that 

makes criminal an action that was legal when 

it was committed.

A Bill of Attainder

A law prohibited by the Constitution, that 

pronounces a person guilty of a crime 

without a trial. 



Ex Parte Milligan (1866)

• Abraham Lincoln 
temporarily suspended 
the writ of habeas corpus 
during the Civil War. 

• Milligan was accused of 
engaging in acts of 
disloyalty and sentenced 
to death by a military 
commission. 

• Court held that trials of 
civilians by presidentially 
created military 
commissions are 
unconstitutional.



4th Amendment and Limits on 

Investigations

• People have a right “                              

and no warrants shall issue, but upon 

probable cause … describing the place to 

be searched, and the persons or things to 

be seized.”

to be secure in their persons, houses, 

papers, and effects, against 

unreasonable searches and seizures …



Searches under two 

circumstances are 

considered 

reasonable



Police have a search warrant

• A search warrant is an order for a judge 

and based on probable cause, which 

means the search will provide evidence for 

a criminal case.  

• It describes what is to be searched for and 

seized.  May be searched if the occupant 

gives permission for the police to search.



Individual has been lawfully 

arrested

• A person can 

be searched 

if they have 

been 

arrested.



Exceptions to Warrant 

Requirement

• The Automobile Exception

• Mainly because a car can move and it is not 
practical to wait.

• The Terry Exception

• Terry v. Ohio (1968) – allows brief investigatory 
stops and searches when the police have good 
reason to believe that a person has committed 
or is about to commit a crime.  

• Limited to quick pat-down to check for weapons 
or contraband, determine identity of suspect, or 
allow time for questioning



• Searches following a Lawful Arrest

• Police may make a full search of arrested 

individuals.  No general rummaging 

around though.

• Searches for Evidence

• Police may do so to preserve evidence

• Border Searches

• People and their possessions may be 

searched when they cross the border of 

the United States



• Plain-view Searches

• Evidence in plain view of officer may be 

seized without a warrant.  Forcing your 

way into an apartment and seeing drugs 

on the table is not a legal search.

• Exigent Circumstances

• Urgent or critical situations such as the 

house is burning or a suspect may escape 

may allow for immediate searches.



Exclusionary Rule

• Upholds the principle that evidence 

gathered illegally cannot be used in a trial.  

Mapp v. Ohio (1961) established this 

precedent.  

• Some judges don’t like it because 

releasing suspects due to sloppiness or 

mistakes is not helping the police or 

protecting the public.



Limiting the Exclusionary Rule

• Nix v. Williams

• “Inevitable Discovery” – Evidence would 
have been discovered eventually by legal 
means

• United States v. Leon

• “Good faith” – Evidence seized on basis of 
mistakenly issued warrant can be used in 
court as long as police acted in “good 
faith.”



5th Amendment and Protection 

of the Accused

• Need a formal charge – Indictment – charging a 

person with a crime or other offense



Double Jeopardy

• The act of bringing a person to trial a 

second time for the same crime.  

• However, could be tried in a state and a 

federal court on same offense.  Example: 

Drugs.



Right to Remain Silent

• Refusing to answer a question on the 

grounds of self-incrimination.  Prevent the 

uses of torture or high-pressure police 

tactics.

• Miranda v. Arizona 

• Due process clause requires police to 

issue warning as to the suspects rights.



6th Amendment and Trials

• The Right to 

Counsel

• Individual accused of 

a crime has the right 

to “have the 

assistance of counsel 

for his defense”



Gideon v. Wainwright 

(1963)

• Applied this right to states for the first time. 
Overturned Betts v. Brady (1942) which held 
the 14th  Amendment did not cover the right to 
counsel except in cases in which “a denial of 
fundamental fairness” existed.

• 51-year-old Clarence Gideon 
– Charged and convicted of breaking and entering a 

pool hall. Sentenced to prison without help from a 
lawyer at trial. Filed an appeal and was retried. 

• Help of counsel - Acquitted. 

Part 1

Part 2

Part 3

Part 9

Part 10

https://www.youtube.com/watch?v=rOnsB2S5nJc&list=PLE9AFCAFDAE905EFE&index=1
https://www.youtube.com/watch?v=hmJVDinrjoQ&list=PLE9AFCAFDAE905EFE&index=2
https://www.youtube.com/watch?v=NGzYNJI2mGg&list=PLE9AFCAFDAE905EFE&index=3
https://www.youtube.com/watch?v=_CHqwY7jSdA&index=9&list=PLE9AFCAFDAE905EFE
https://www.youtube.com/watch?v=HCiwMfdN8IM&list=PLE9AFCAFDAE905EFE&index=10


The Right to a Fair Trial

• Guarantee the right to a speedy and public trial



The 8th Amendment and 

Punishment

• Guarantee rights of accused not just 

before and during a trial but after they 

have been convicted.

• Bail

• Amount of money exchanged for the 

release of an arrested person as a 

guarantee of his or her appearance for trial 

at a specified time.



Cruel and Unusual Punishment
• Protected against in the 8th Amendment

• What is “cruel and unusual punishment”?

• Wilkerson v. Utah (1879) – Found firing squad is 

constitutional 

• Louisiana v. Rosweber (1947) – Not 

unconstitutional to electrocute a convicted 

murderer a second time



Capital Punishment

• Currently, the Court 

does not consider 

capital punishment 

as “cruel and 

unusual 

punishment” 

according to the 

8th Amendment.



• Furman v. Georgia (1972)

• Court said the death penalty had to be carried 
out in a fair and consistent way.  States had to 
revise their death penalty statutes.

• Woodson v. North Carolina (1976)

• Judged mandatory death sentences were 
unconstitutional.

• Gregg v. Georgia (1976)

• Allowed a two-stage process to stand.

• Thompson v. Oklahoma (1988)

• 8th and 14th Amendments prohibited the 
execution of a man for a murder committed 
when he was 15

• Wilkens v. Missouri (1989)

• Court allowed execution of a man who 
committed murder when he was 16



Private Property
• Fundamental rights in the Constitution – “life, liberty, 

and property.” According to the 5th and 14th 

Amendments

• Eminent Domain

– the government’s right to take control of private property

for public use.

60 Minutes Piece

Kelo v. City of  New London Case

https://www.youtube.com/watch?v=TSJhyTa6fLk
https://www.youtube.com/watch?v=4N1svadJQ40


Right to Privacy

• Inferred from other parts of the Constitution 

including 1st Amendment and 4th Amendment



Privacy Issues to Consider

• Access to databases of 

E-mail communications, 

medical histories, or 

purchase records.

• Schools require drug 

testing of students

• Questions about sexual 

orientation be asked on a 

job application



Privacy Issue - Abortion Rights

• Roe v. Wade (1973)

• 14th Amendment implies a right to privacy 

and a woman’s right to choose.  

• Guidelines set by this case are still in 

effect today. 

• Restrictions are unconstitutional.


